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Th e se  m a t e ria ls  sh o u ld  n o t  b e  c o n s id e re d  a s , o r a s  a  
su b s t it u t e  fo r, le g a l a d vic e , a n d  t h e y a re  n o t  in t e n d e d  t o  n o r 
d o  t h e y c re a t e  a n  a t t o rn e y-c lie n t  re la t io n sh ip .
Sin c e  t h e  m a t e ria ls  in c lu d e d  h e re  a re  g e n e ra l, t h e y m a y n o t  
a p p ly t o  yo u r in d ivid u a l le g a l o r fa c t u a l c irc u m st a n c e s .
Yo u  sh o u ld  n o t  t a ke  (o r re fra in  fro m  t a k in g ) a n y a c t io n  b a se d  
o n  t h e  in fo rm a t io n  yo u  o b t a in  fro m  t h e se  m a t e ria ls  w it h o u t  
firs t  o b t a in in g  p ro fe ss io n a l c o u n se l.
Th e  vie w s  e xp re sse d  in  t h is  p re se n t a t io n  d o  n o t  n e c e ssa rily 
re fle c t  t h o se  o f t h e  W in s t e a d  P C, it s  la w ye rs , o r c lie n t s .

DISCLAIMERS 
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• Da vid  F. Jo h n so n  
• Tru s t /Es t a t e /Clo se ly-He ld  

Bu s in e ss  Lit ig a t o r
• Ma n a g in g  Sh a re h o ld e r, Fo rt  

W o rt h  Offic e  W in s t e a d  P C
• 8 17.4 20 .8 223 

d fjo h n so n @w in s t e a d .c o m  
• w w w .w in s t e a d .c o m

http://www.winstead.com/
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Th e  Fid u c ia ry Lit ig a t o r p ro vid e s  im p o rt a n t  le g a l n e w s , 
u p d a t e s  o n  re c e n t ly d e c id e d  a n d  p e n d in g  c a se  p re c e d e n t , 
a n d  c o m m e n t a ry t o  d ire c t o rs , o ffic e rs , m a n a g e rs , in -h o u se  
c o u n se l, t ru s t  o ffic e rs , a n d  w e a lt h  a d viso rs  w h o  w o rk  fo r 
fin a n c ia l in s t it u t io n s  t h a t  se rve  in  fid u c ia ry ro le s , a s  w e ll a s  
a t t o rn e ys  a n d  c o u rt  p e rso n n e l w h o  p ro vid e  le g a l se rvic e s  in  
t h e  fid u c ia ry a re a .

Blo g : Fid u c ia rylit ig a t o r.c o m
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In t ro d u c t io n
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Se t t lo rs  o ft e n  p la c e  so m e  o r a ll o f t h e  o w n e rsh ip  o f a  c lo se ly-
h e ld  b u s in e ss  in  a  t ru s t . 
A t ru s t e e  m a n a g in g  a  t ru s t  w it h  a n  in t e re s t  in  a  c lo se ly-h e ld  
b u s in e ss  h a s  d iffic u lt  m a n a g e m e n t  is su e s  t o  a d d re ss , a n d  
t h is  o ft e n  ra ise s  d isp u t e s . 
Th is  p re se n t a t io n  w ill a d d re ss  h o w  c o u n se l c a n  a d vise  
t ru s t e e s  w h o  a re  a d m in is t e rin g  t ru s t s  w it h  c lo se ly-h e ld  
b u s in e ss  in t e re s t s . 

In t ro d u c t io n
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Th e  p re se n t a t io n  w ill in c lu d e  a  d isc u ss io n  a b o u t :

W h y a  t ru s t  m a y o w n  a n  in t e re s t  in  a  c lo se ly-h e ld  b u s in e ss  

P ro p e r c o n s id e ra t io n s  t h a t  a  t ru s t e e  sh o u ld  u n d e rt a ke  in  m a n a g in g  a  c lo se ly-h e ld  b u s in e ss  in t e re s t  

Th e  d iffe rin g  fid u c ia ry d u t ie s  b e t w e e n  a  t ru s t e e  a n d  a n  o ffic e r/d ire c t o r o f a  c lo se ly-h e ld  b u s in e ss

Th e  risks  a sso c ia t e d  w it h  h o ld in g  b o t h  ro le s

Be s t  p ra c t ic e s  fo r a d d re ss in g  c o n flic t s  o f in t e re s t  a n d  a vo id in g  b re a c h e s  o f fid u c ia ry d u t ie s

At t o rn e y-c lie n t  is su e s

Disc lo su re  o b lig a t io n s  t o  b e n e fic ia rie s  re g a rd in g  c lo se ly-h e ld  b u s in e ss  in t e re s t s

Dire c t e d  t ru s t  is su e s  fo r m a n a g in g  c lo se ly-h e ld  b u s in e sse s

Co -t ru s t e e  is su e s  fo r m a n a g in g  c lo se ly-h e ld  b u s in e sse s

In t ro d u c t io n
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W h y a  Tru s t  Ma y Ow n  a  Clo se ly-He ld  
Bu s in e ss  In t e re s t  
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Th e re  a re  m a n y re a so n s  t h a t  a  t ru s t  m a y o w n  a  m in o rit y o r m a jo rit y 
in t e re s t  in  a  c lo se ly-h e ld  b u s in e ss .

Th e  se t t lo r m a y t ra n sfe r su c h  a n  in t e re s t  in t o  t h e  t ru s t  a s  p a rt  o f a n  
e s t a t e  p la n  o r o t h e rw ise .

Th e  t ru s t e e  m a y c re a t e  a  c lo se ly-h e ld  b u s in e ss  a n d  t ra n sfe r a sse t s  in t o  
t h e  b u s in e ss .

Th e  m a in  re a so n  t o  d o  so  is  risk  a vo id a n c e .

Also , it  m a y a ss is t  in  lim it in g  t h e  d u t y t o  d ive rs ify a n d  m a in t a in in g  
o w n e rsh ip  o f a  fa m ily b u s in e ss .

W h y a  Tru s t  m a y Ow n  a  Clo s e ly-He ld  
Bu s in e s s  In t e re s t
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Cre a t in g  a  c lo se ly-h e ld  b u s in e ss  w ill c re a t e  n e w  d u t ie s  t o  p ro p e rly m a n a g e  
t h e  o w n e rsh ip  in t e re s t s .
Th is  m a y c re a t e  p rin c ip a l ve rsu s  in c o m e  issu e s  t h a t  im p a c t  a n  in c o m e  
b e n e fic ia ry.
Ma y lim it  a  t ru s t e e ’s  a b ilit y t o  d ive rs ify a sse t s .
Fra c t io n a l o w n e rsh ip  o f b u s in e ss  m a y d e va lu e  t h e  a sse t , w h ic h  m a y b e  g o o d  
o r b a d  d e p e n d in g  o n  c irc u m st a n c e s .
Th is  m a y m a ke  t e rm in a t io n  o f t h e  t ru s t  e a s ie r.
Th is  m a y h a ve  t a x b e n e fit s .
Th is  m a y m a ke  it  e a s ie r t o  a vo id  p ro b a t e  if a  c o -o w n e r d ie s .
Co m p e n sa t io n  is su e s  fo r d u a l ro le s .

Is su e s  t o  Co n s id e r Be fo re  Cre a t in g  A Clo s e ly-
He ld  Bu s in e s s
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Co n s id e ra t io n s  in  Ma n a g in g  a  
Clo se ly-He ld  Bu s in e ss  In t e re s t  
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• Th e  t ru s t e e  sh a ll a d m in is t e r t h e  t ru s t  in  g o o d  fa it h  a c c o rd in g  t o  it s  t e rm s .

• So , a  t ru s t e e  sh o u ld  c a re fu lly re vie w  t h e  t ru s t  d o c u m e n t  t o  se e  w h a t  rig h t s  a n d  lim it a t io n s  a re  in  t h e  
d o c u m e n t  c o n c e rn in g  t h e  o w n e rsh ip  o f a n  in t e re s t .

• Tru s t  Co d e s  a llo w  a  t ru s t e e  t o  o w n  a n  in t e re s t  in  a  c lo se ly-h e ld  b u s in e ss , b u t  a  t ru s t e e  sh o u ld  b e  c a re fu l t o  
a vo id  se lf-in t e re s t e d  t ra n sa c t io n s  c o n c e rn in g  t h e  t ru s t e e  o r t h e  t ru s t e e ’s  a ffilia t e .

• Fo r e xa m p le , Te xa s  Tru s t  Co d e  Se c t io n  113.0 53 p ro vid e s : “[A] t ru s t e e  sh a ll n o t  d ire c t ly o r in d ire c t ly b u y o r se ll 
t ru s t  p ro p e rt y fro m  o r t o : (1) t h e  t ru s t e e  o r a n  a ffilia t e ; (2) a  d ire c t o r, o ffic e r, o r e m p lo ye e  o f t h e  t ru s t e e  o r a n  
a ffilia t e ; (3) a  re la t ive  o f t h e  t ru s t e e ; o r (4 ) t h e  t ru s t e e ’s  e m p lo ye r, p a rt n e r, o r o t h e r b u s in e ss  a sso c ia t e .”

• “Affilia t e ” in c lu d e s : (A) a  p e rso n  w h o  d ire c t ly o r in d ire c t ly, t h ro u g h  o n e  o r m o re  in t e rm e d ia rie s , c o n t ro ls , is  
c o n t ro lle d  b y, o r is  u n d e r c o m m o n  c o n t ro l w it h  a n o t h e r p e rso n ; o r (B) a n y o ffic e r, d ire c t o r, p a rt n e r, e m p lo ye e , 
o r re la t ive  o f a  p e rso n , a n d  any corporation or partnership of which a person is an officer, director, or partner .

• Th e  c o n flic t  c a n  b e  o ve rc o m e  if t h e  t ru s t  d o c u m e n t  a u t h o rize s  t h e  t ra n sa c t io n , t h e  b e n e fic ia rie s  c o n se n t  a ft e r 
fu ll d isc lo su re , t h e  c o u rt  a p p ro ve s  t h e  t ra n sa c t io n , t h e  t ra n sa c t io n  in vo lve s  a  c o n t ra c t  e n t e re d  in t o  b e fo re  t h e  
t ru s t e e  b e c a m e  a  t ru s t e e , o r t h e  s t a t u t e  o f lim it a t io n s  fo r c h a lle n g in g  t h e  t ra n sa c t io n  e xp ire s .

Ma n a g in g  a n  In t e re s t
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A t ru s t e e  h a s  a  d u t y t o  m a n a g e  t h e  t ru s t  a s  a  p ru d e n t  p e rso n  w o u ld  d o  a n d  
m a yb e  a s  a n  e xp e rt .

Th e  b u s in e ss  a sse t  is  a n  in ve s t m e n t  h e ld  b y t h e  t ru s t .

W o u ld  a p p lic a t io n  o f t h e  “P ru d e n t  In ve s t o r Ru le ” su g g e s t  t h a t  t h e  b u s in e ss  b e  
so ld , a n d  t h e  p ro c e e d s  in ve s t e d  in  o t h e r in ve s t m e n t s?  

Un ifo rm  P ru d e n t  In ve s t o r Ac t  § 2(a ): “A t ru s t e e  sh a ll a d m in is t e r t h e  t ru s t  a s  a  
p ru d e n t  p e rso n  w o u ld , b y c o n s id e rin g  t h e  p u rp o se s , t e rm s , d is t rib u t io n a l 
re q u ire m e n t s , a n d  o t h e r c irc u m st a n c e s  o f t h e  t ru s t . In  sa t is fyin g  t h is  s t a n d a rd , 
t h e  t ru s t e e  sh a ll e xe rc ise  re a so n a b le  c a re , sk ill, a n d  c a u t io n .”

Ma n a g in g  a n  In t e re s t
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Un ifo rm  P ru d e n t  In ve s t o r Ac t  § 2(c ): Am o n g  c irc u m st a n c e s  t h a t  a  t ru s t e e  sh a ll c o n s id e r in  in ve s t in g  a n d  m a n a g in g  
t ru s t  a sse t s  a re  su c h  o f t h e  fo llo w in g  a s  a re  re le va n t  t o  t h e  t ru s t  o r it s  b e n e fic ia rie s :

(1) g e n e ra l e c o n o m ic  c o n d it io n s ;

(2) t h e  p o ss ib le  e ffe c t  o f in fla t io n  o r d e fla t io n ;

(3) t h e  e xp e c t e d  t a x c o n se q u e n c e s  o f in ve s t m e n t  d e c is io n s  o r s t ra t e g ie s ;

(4 ) the role that each investment or course faction plays within the overall trust portfolio, which may include 
financial assets, interests in closely held enterprises, tangible and intangible personal property, and real 
property ;

(5) t h e  e xp e c t e d  t o t a l re t u rn  fro m  in c o m e  a n d  t h e  a p p re c ia t io n  o f c a p it a l;

(6 ) o t h e r re so u rc e s  o f t h e  b e n e fic ia rie s ;

(7) n e e d s  fo r liq u id it y, re g u la rit y o f in c o m e , a n d  p re se rva t io n  o r a p p re c ia t io n  o f c a p it a l; a n d

(8 ) an asset's special relationship or special value, if any, to the purposes of the trust or to one or more of the 
beneficiaries .

Ma n a g in g  a n  In t e re s t
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• Du e  t o  t h e  d u t y t o  d ive rs ify a n d  t o  a vo id  c o n c e n t ra t io n s , a  t ru s t e e  m a y h a ve  p re ssu re  t o  se ll 
so m e  o r a ll o f a  c lo se ly-h e ld  b u s in e ss  in t e re s t .

• Th is  m a y b e  c o n t ra ry t o  t h e  d e s ire  o f t h e  se t t lo r o r t h e  b e n e fic ia rie s .

• He re  a re  so m e  p o t e n t ia l p ro t e c t io n s  t h a t  m a y a ss is t  a  t ru s t e e  in  m a in t a in in g  t h e  in t e re s t :

• Dire c t e d  t ru s t  la n g u a g e

• Sp e c ia l b u s in e ss  c o -t ru s t e e

• De le g a t io n  la n g u a g e

• Re t e n t io n  c la u se /a b ro g a t e  d u t y t o  d ive rs ify

• Exc u lp a t io n  c la u se

• Be n e fic ia ry c o n se n t /re le a se  a g re e m e n t

• Co u rt  o rd e r a b ro g a t in g  d ive rs ific a t io n  a s  t o  t h e  in t e re s t

P ro t e c t io n s  To  Ma in t a in  In t e re s t
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A t ru s t e e  t h a t  h a s  a n  in t e re s t  in  a  c lo se ly-h e ld  b u s in e ss  sh o u ld  
c o n s id e r:

Do e s  t h e  t ru s t  o w n  a  m in o rit y sh a re  o r c o n t ro llin g  sh a re ?

W h a t  rig h t s  d o e s  a  t h e  t ru s t e e  h a ve  a s  a n  o w n e r u n d e r t h e  b u s in e ss  
d o c u m e n t s  (a rt ic le s , b y-la w s , sh a re h o ld e r a g re e m e n t , p a rt n e rsh ip  
a g re e m e n t , e t c .)?

Re g u la rly re vie w  t h e  b u s in e ss  d o c u m e n t s  t o  b e  fa m ilia r w it h  rig h t s .

En fo rc e  rig h t s  t o  in fo rm a t io n  a n d  b o o ks  a n d  re c o rd s .

Ma n a g in g  a n  In t e re s t
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A t ru s t e e  t h a t  h a s  a n  in t e re s t  in  a  c lo se ly-h e ld  b u s in e ss  sh o u ld  c o n s id e r:

En fo rc e  rig h t s  t o  h a ve  m e e t in g s  a n d  t o  p a rt ic ip a t e  in  sa m e .

Vo t e  o w n e rsh ip  p e rc e n t a g e .

En fo rc e  rig h t s  t o  b u y-o u t  a n d  p u t  o p t io n s  (d ive rs ific a t io n  is su e s ).

En fo rc e  rig h t s  t o  a vo id  d ilu t io n .

En fo rc e  rig h t s  t o  d is t rib u t io n s /d ivid e n d s .

Un d e rs t a n d  d u t ie s  o w e d  b y d ire c t o rs /o ffic e rs  a n d  h a ve  in fo rm a t io n  re g a rd in g  c o m p lia n c e .  

En fo rc e  rig h t s  t o  b rin g  su it s  t o  p o lic e  m a n a g e m e n t  (d ire c t  a c t io n s  o r d e riva t ive  a c t io n s).

Co n s id e r p ro xy fig h t s  t o  o b t a in  re p re se n t a t io n  o n  b o a rd  o r c o n t ro l o f m a n a g e m e n t .

Ma n a g in g  a n  In t e re s t
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• A t ru s t e e  m a y h a ve  t h e  a b ilit y t o  a p p o in t  (o r re m o ve ) a  b e n e fic ia ry t o  (o r 
fro m ) a  p o s it io n  in  t h e  b u s in e ss .

• If e le c t io n  o f a  b e n e fic ia ry t o  a  p o s it io n  w it h in  t h e  c o m p a n y is  n o t  in  t h e  
b e s t  in t e re s t s  o f t h e  t ru s t , t h e  t ru s t e e  sh o u ld  n o t  e le c t  t h e  b e n e fic ia ry t o  
t h e  p o s it io n  (o r a llo w  t h e  b e n e fic ia ry t o  c o n t in u e  se rvin g  in  t h a t  
p o s it io n ), e ve n  t h o u g h  t h e  b e n e fic ia ry m a y w ish  t o  h o ld  t h e  p o s it io n . 

• A t ru s t e e  c a n n o t  s im p ly a c q u ie sc e  t o  a  b e n e fic ia ry’s  w ish e s  t o  h o ld  a  
p o s it io n  in  a  c o m p a n y if t h e  b e n e fic ia ry is  n o t  q u a lifie d  t o  h o ld  t h e  
p o s it io n  o r d e m o n s t ra t e s  a n  in a b ilit y t o  p ro p e rly p e rfo rm  t h e  jo b . 

• Sa m e  c a n  b e  sa id  fo r t h e  t ru s t e e  a p p o in t in g  o r fa ilin g  t o  re m o ve  h im se lf 
o r h e rse lf.

Ma n a g in g  a n  In t e re s t
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Tru s t e e  vs . Offic e r/Dire c t o r
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• A t ru s t e e  is  h e ld  t o  t h e  h ig h e s t  fid u c ia ry s t a n d a rd .

• Tru s t e e  d u t ie s :

• Ad m in is t e r t ru s t  in  g o o d  fa it h  a n d  in  a c c o rd a n c e  w it h  t e rm s  a n d  p u rp o se s  o f t ru s t

• Ad m in is t e r t ru s t  in  t h e  in t e re s t  o f t h e  b e n e fic ia rie s

• Lo ya lt y

• Im p a rt ia lit y

• Ca re

• P ru d e n t  a d m in is t ra t io n

• Exe rc ise  re a so n a b le  c a re , sk ill a n d  c a u t io n

• Use  sp e c ia l sk ills  o r e xp e rt ise

• Ma ke  t ru s t  p ro p e rt y p ro d u c t ive

• Ke e p  b o o ks  a n d  re c o rd s

• In fo rm  b e n e fic ia rie s  o f m a t e ria l fa c t s

• P o t e n t ia lly lia b le  fo r e ve n  n o n -n e g lig e n t  m is t a ke s  

Tru s t e e  Fid u c ia ry Du t ie s
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• “A t ru s t e e  m u s t  a lw a ys  a c t  so le ly in  t h e  b e n e fic ia rie s ’ in t e re s t . If t h e  

t ru s t e e  vio la t e s  a n y d u t y o w e d  t o  t h e  b e n e fic ia rie s , t h e  t ru s t e e  is  

lia b le  fo r b re a c h  o f t ru s t …In  a  t ru s t  re la t io n sh ip , t h e n , t h e  b e n e fit s  

b e lo n g  t o  t h e  b e n e fic ia rie s  a n d  t h e  b u rd e n s  t o  t h e  t ru s t e e .  Th e  

o ffic e  o f t h e  t ru s t e e  is  t h u s  b y n a t u re  a n  o n e ro u s  o n e , a n d  t h e  p ro p e r 

d isc h a rg e  o f it s  d u t ie s  n e c e ss it a t e s  g re a t  c irc u m sp e c t io n .”

• Moeller v. Superior Court , 16  Ca l.4 t h  1124  (1997).

Tru s t e e  Fid u c ia ry Du t ie s
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• Dire c t o rs  in  m o s t  s t a t e s  a lso  h a ve  d u t ie s  o f lo ya lt y, c a re , a n d  g o o d  

fa it h .

• Ho w e ve r, a  t ru s t e e ’s  d u t ie s  a re  g e n e ra lly se e n  a s  m o re  s t rin g e n t  

t h a n  a  d ire c t o r’s  d u t ie s .  

• Paddock v. Siemoneit , 218  S.W .2d  4 28  (Te x. 194 9) (“Ac t s  w h ic h  

m ig h t  w e ll b e  c o n s id e re d  b re a c h e s  o f t ru s t  a s  t o  o t h e r fid u c ia rie s  

h a ve  n o t  a lw a ys  b e e n  so  re g a rd e d  in  c a se s  o f c o rp o ra t e  o ffic e rs  o r 

d ire c t o rs .”).

O ffic e r/Dire c t o r vs . Tru s t e e  Du t ie s
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• Big g e s t  d iffe re n c e  b e t w e e n  t ru s t e e ’s  d u t ie s  a n d  
o ffic e r/d ire c t o r’s  d u t ie s  is  t h e  d u t y t o  a c t  p ru d e n t ly.

• Th e  b u s in e ss  ju d g m e n t  ru le  is  a  s t a n d a rd  o f ju d ic ia l 
re vie w  o f c o rp o ra t e  d ire c t o r c o n d u c t .

• It  se e ks  t o  p re ve n t  c o u rt s  fro m  e xa m in in g  t h e  w isd o m  
o f a  c o rp o ra t e  d ire c t o r’s  d e c is io n , in s t ru c t in g  t h e m  
in s t e a d  t o  fo c u s  o n  t h e  p ro c e ss  b y w h ic h  t h e  d e c is io n  
w a s  re a c h e d .

Offic e r/Dire c t o r Du t ie s
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• Th e  b u s in e ss  ju d g m e n t  ru le  e s t a b lish e s  a  re b u t t a b le  p re su m p t io n  t h a t  a  c o rp o ra t e  
d ire c t o r’s  d e c is io n s  w e re  m a d e :

• In  g o o d  fa it h ,

• W it h  t h e  c a re  t h a t  a  re a so n a b ly p ru d e n t  p e rso n  w o u ld  u se , a n d

• W it h  t h e  re a so n a b le  b e lie f t h a t  h e  o r sh e  w a s  a c t in g  in  t h e  b e s t  in t e re s t  o f t h e  
c o m p a n y.

• A p la in t iff a t t a c k in g  a  d e c is io n  o f a  c o rp o ra t e  d ire c t o r m u s t  p ro vid e  e vid e n c e  t o  
re b u t  o n e  o r m o re  o f t h e se  t h re e  p re su m p t io n s .

• Th is  e ffe c t ive ly p re c lu d e s  c la im s  a g a in s t  d ire c t o rs  t h a t  so u n d  in  o rd in a ry 
n e g lig e n c e .

• Th a t  is  a  ve ry d iffe re n t  s t a n d a rd  t h a n  a  t ru s t e e ’s  d u t ie s . 

O ffic e r/Dire c t o r Du t ie s
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Risks  W it h  Ho ld in g  Bo t h  Tru s t e e  a n d  
Offic e r/Dire c t o r Ro le s
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• It  is  c o m m o n  fo r a  t ru s t e e  w h o  o w n s  a  c lo se ly-h e ld  b u s in e ss  in t e re s t  t o  a lso  a c t  a s  a  d ire c t o r o r 
o ffic e r o f t h e  b u s in e ss .

• Th e re  a re  risks  a sso c ia t e d  w it h  t h is  d u a l ro le :

• Co m p la in t s  b y b e n e fic ia rie s  o f t h e  t ru s t  re g a rd in g  t h e  o p e ra t io n  o f t h e  b u s in e ss  o r t ru s t .

• Co m p la in t s  b y o w n e rs  o f t h e  b u s in e ss  re g a rd in g  t h e  o p e ra t io n  o f t h e  b u s in e ss .

• Co n flic t s  o f in t e re s t .

• Se lf-In t e re s t e d  t ra n sa c t io n s .

• Le g a l a d vic e  a n d  p rivile g e  is su e s .

• Du t y t o  d isc lo se  a n d  d u t y t o  m a in t a in  re c o rd s .

• Diffe rin g  s t a n d a rd s  fo r t h e  d u t y o f p ru d e n c e .

Ris k s  o f Du a l Ro le s
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• A p e rso n  w o u ld  n o t  w a n t  t h e ir a c t io n s  a s  a  t o  b e  ju d g e d  b y t h e  t ru s t e e  p ru d e n c e  

s t a n d a rd  vs . t h e  b u s in e ss  ju d g m e n t  ru le .

• W h e n  a  p e rso n  a c t s  in  d u a l ro le s  it  c a n  b e  c o n fu s in g  a s  t o  w h ic h  s t a n d a rd  a p p lie s  

t o  w h a t  c o n d u c t .

• A c o u rt  m u s t  lo o k  t o  t h e  c a p a c it y in  w h ic h  t h e  p e rso n  is  a c t in g : t ru s t e e  ro le  o r 

o ffic e r/d ire c t o r ro le .

• W h a t  h a t  is  t h e  p e rso n  w e a rin g ?

Ris k s  o f Du a l Ro le s
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• In  Stegemeier v. Magness , 728  A.2d  557, 562 (De l. 1999), t h e  De la w a re  Su p re m e  
Co u rt  h e ld  t h a t  t h e  s t a n d a rd  o f fid u c ia ry d u t y fo r a  c o rp o ra t e  d ire c t o r w a s  n o t  t h a t  
fo r a  t ru s t e e .

• Se lf-d e a lin g  is  virt u a lly p ro h ib it e d  fo r t ru s t e e s , b u t  n o t  d ire c t o rs  (i.e ., w h e n  a  
m a jo rit y o f d is in t e re s t e d  d ire c t o rs  a p p ro ve  t h e  t ra n sa c t io n ).

• Dire c t o rs  c a n  b e  p ro t e c t e d  b y b u s in e ss  ju d g m e n t  ru le  – b u t  n o t  t ru s t e e s .

• Ap p lic a b le  s t a n d a rd  b a se d  o n  t h e  “le g a l fo rm a t  t h e  g ra n t o r c h o se  t o  a c c o m p lish  
h is  p u rp o se s .”  

• If t h e  g ra n t o r c h o se  a  t ru s t , “t h e  s t ric t e r p rin c ip le s  o f t ru s t  la w  m u s t  a p p ly t o  t h e  
c h a lle n g e d  t ra n sa c t io n .”

Ris k s  o f Du a l Ro le s
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• Fo r e xa m p le , in  Rollins v. Rollins , 338  Ga . Ap p . 30 8  (20 16), t h e  Ge o rg ia  Co u rt  o f 
Ap p e a ls  a n d  t h e  Su p re m e  Co u rt  o f Ge o rg ia  c la rify t h e  c o m p e t in g  d u t ie s  o f 
t ru s t e e s  a lso  c o n t ro llin g  a  b u s in e ss .  

• Tw o  b ro t h e rs  a c t in g  a s : t ru s t e e s  o f c e rt a in  t ru s t s  a n d  in d ivid u a l p a rt n e rs  o f a  
p a rt n e rsh ip  in  w h ic h  t h e  t ru s t s  a lso  a re  p a rt n e rs .

• Fo llo w in g  t h e  d e a t h  o f t h e  t ru s t s ’ se t t lo r, t h e  b ro t h e rs  a m e n d e d  t h e  p a rt n e rsh ip  
a g re e m e n t  t o : n a m e  t h e m se lve s  a s  m a n a g in g  p a rt n e rs , a n d  c h a n g e  t h e  
p a rt n e rsh ip ’s  d is t rib u t io n  sc h e m e  t o  t h e  p u rp o rt e d  d e t rim e n t  o f t h e  t ru s t s ’ 
b e n e fic ia rie s . 

• On e  o f t h e  m a in  is su e s  t h e  c o u rt s  fa c e d  is  w h a t  s t a n d a rd  t o  u se  in  ju d g in g  t h e  
b ro t h e rs ’ c o n d u c t .

• Th e  Ge o rg ia  Su p re m e  Co u rt  u lt im a t e ly a p p lie d  d iffe re n t  s t a n d a rd s  d e p e n d in g  o n  
t h e  c a p a c it ie s  t h e  b ro t h e rs  o c c u p ie d  w h e n  t a k in g  c e rt a in  a c t io n s .

Ca p a c it y An a lys is
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• Am e n d in g  t h e  p a rt n e rsh ip  a g re e m e n t  re q u ire d  t h e  b ro t h e rs  t o  a c t  in  b o t h  t h e ir 
c a p a c it ie s  a s  t ru s t e e s  o f t h e  t ru s t s  (w h ic h  w e re  p a rt n e rs ) a n d  t h e ir in d ivid u a l 
c a p a c it ie s  a s  p a rt n e rs  t h e m se lve s .

• In  vo t in g  a s  t ru s t e e s  o n  b e h a lf o f t h e  t ru s t /p a rt n e rs , t h e  b ro t h e rs  o w e d  a  d u t y 
t o  t h e  t ru s t s ’ b e n e fic ia rie s , a n d  t h e re fo re  w e re  h e ld  t o  a  fid u c ia ry d u t y 
s t a n d a rd .

• On  t h e  o t h e r h a n d , in  vo t in g  a s  in d ivid u a l p a rt n e rs , t h e  b ro t h e rs  o w e d  a  d u t y 
t o  t h e  o t h e r p a rt n e rs  (i.e ., t h e  t ru s t s  t h e m se lve s ), a n d  n o t  t o  t h e  b e n e fic ia rie s  o f 
t h e  t ru s t s , a n d  t h e re fo re  w e re  h e ld  t o  a  p a rt n e rsh ip  d u t y s t a n d a rd .

Ca p a c it y An a lys is
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• W h e n  su in g  o r d e fe n d in g  a  fid u c ia ry w h o  w e a rs  m u lt ip le  h a t s , ke e p  s t ra ig h t  w h ic h  
d u t ie s  t ie  t o  w h ic h  h a t .

• Adam v. Harris , 564  S.W .2d  162 (Te x. Ap p .—Ho u s t o n  [14 t h  Dis t .] 1978 , w rit  re f’d  n .r.e .) 
sh o w s  t h is  d is t in c t io n :

• Te s t a m e n t a ry t ru s t  h e ld  c o n t ro llin g  in t e re s t  in  t ru c k in g  c o m p a n y.

• Tru s t e e  w a s  m a d e  d ire c t o r o f c o m p a n y.

• Co m p a n y b o u g h t  t ru c k  in su ra n c e  fro m  in su ra n c e  c o m p a n y o w n e d  b y t ru s t e e ’s  
b ro t h e rs .

• Be n e fic ia rie s  su e d  t ru s t e e  fo r se lf-d e a lin g .

• Tria l c o u rt  re fu se d  t o  a w a rd  d a m a g e s  fo r se lf-d e a lin g .

Ca p a c it y An a lys is
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• Ap p e lla t e  c o u rt  a g re e d  t h e re  w a s  n o  se lf-d e a lin g :

• “Th e  fla w  in  [b e n e fic ia rie s ’] a rg u m e n t , h o w e ve r, is  t h a t  w h a t e ve r b re a c h  o f 
fid u c ia ry d u t y [t ru s t e e ] c o m m it t e d  w a s  in  h is  c a p a c it y a s  d ire c t o r o f t h e  
t ru c k lin e  c o rp o ra t io n  a n d  n o t  in  h is  c a p a c it y a s  t ru s t e e . [Tru s t e e ] d id  n o t  se lf-
d e a l w it h  t h e  t ru s t  p ro p e rt y, t h e  sh a re s  in  t h e  c o rp o ra t io n , b u t  ra t h e r w it h  t h e  
c o rp o ra t io n ’s  p ro p e rt y, t h e  m o n ie s  u se d  t o  p u rc h a se  t h e  in su ra n c e  fo r t h e  
t ru c ks . Se c t io n  t w e lve  o f t h e  Te xa s  Tru s t  Ac t  d ire c t s  t h a t  a  “t ru s t e e  sh a ll n o t  
b u y n o r se ll . . . a n y p ro p e rt y o w n e d  b y o r b e lo n g in g  t o  t h e  t ru s t  e s t a t e  . . . fro m  
o r t o  . . . a  re la t ive  . . . .” He re , n o  p ro p e rt y e it h e r e n t e re d  o r le ft  t h e  t ru s t  re s ; t h e  
t ru s t e e  n e it h e r b o u g h t  n o r so ld  t ru s t  p ro p e rt y.”

Ca p a c it y An a lys is
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• Tw o  a p p ro a c h e s  t o  a vo id in g  t h e  re su lt  in  Adam v. Harris .
• Ap p ro a c h  # 1: Bre a c h  o f fid u c ia ry d u t y su it  a g a in s t  t ru s t e e .

• Fa ilu re  t o  a c t  a s  c o n t ro llin g  sh a re h o ld e r t o  su p e rvise  b o a rd  o f d ire c t o rs  a n d  vo t e  
o u t  se lf-d e a lin g  b o a rd  m e m b e rs .

• Fa ilu re  a s  c o n t ro llin g  sh a re h o ld e r t o  b rin g  sh a re h o ld e r d e riva t ive  su it  a g a in s t  
b re a c h in g  b o a rd  m e m b e rs .

• Fa ilu re  a s  t ru s t e e  t o  p ro p e rly m a n a g e  t ru s t  a sse t .

• Ap p ro a c h  # 2: “Do u b le  d e riva t ive ” su it  a g a in s t  d ire c t o rs .

• Su e  d e riva t ive ly o n  b e h a lf o f t ru s t , s in c e  t ru s t e e  w ill n o t  su e  h im se lf.

• On  b e h a lf o f t ru s t  a s  sh a re h o ld e r, su e  d ire c t o rs  d e riva t ive ly o n  b e h a lf o f 
c o rp o ra t io n .

Ca p a c it y An a lys is
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• So m e  ju risd ic t io n s  h o ld  t h a t  t h e re  is  a  c le a r d is t in c t io n  b e t w e e n  t h e  p e rso n  a s  
t ru s t e e  a n d  a s  d ire c t o r/o ffic e r o n ly w h e re  t h e  t ru s t  d o e s  n o t  h a ve  a  m a jo rit y o f t h e  
c o rp o ra t e  s t o c k  a n d  d o e s  n o t , t h e re fo re , h a ve  c o n t ro l o ve r t h e  c o m p a n y.

• So , in  t h e se  ju risd ic t io n s , if t h e  t ru s t  h a s  c o n t ro l o ve r t h e  c o m p a n y, t h e  p e rso n ’s  
c o n d u c t  re g a rd in g  t h e  o p e ra t io n s  o f t h e  c o m p a n y m a y b e  im p u t e d  t o  t h e  p e rso n  
in  h is  o r h e r c a p a c it y a s  t ru s t e e  a n d  a s  a n  o ffic e r/d ire c t o r.

• Sim ila rly, if a  t ru s t e e  h a s  c o n t ro l o f t h e  c o m p a n y, so m e  ju risd ic t io n s  h o ld  t h a t  t h e  
t ru s t e e  m u s t  d isc lo se  c o m p a n y in fo rm a t io n  t o  a  re q u e s t in g  b e n e fic ia ry.

• An  a t t o rn e y sh o u ld  b e  ve ry c a re fu l t o  re se a rc h  t h e  la w  in  t h e  re le va n t  ju risd ic t io n  
a s  t h is  c a n  h a ve  a  d ra s t ic  im p a c t  o n  t h e  p e rso n ’s  lia b ilit y.

Ris k  o f Du a l Ro le s
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Ad d re ss in g  Co n flic t s  o f In t e re s t s  a n d  
Avo id in g  Bre a c h  o f Fid u c ia ry Du t y Cla im s
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• Ha vin g  a  d u a l ro le  c a n  c re a t e  c o n flic t s  o f in t e re s t s .

• A p e rso n  c a n  o w e  c o n flic t in g  d u t ie s : d u t ie s  t o  a ll o f t h e  t ru s t  
b e n e fic ia rie s  a n d  d u t ie s  t o  t h e  e n t it y/o w n e rs .

• Th e  b e n e fic ia rie s  a n d  e n t it y/o w n e rs  m a y n o t  b e  t h e  e xa c t  sa m e  
g ro u p  a n d  a c t io n s  t h a t  b e n e fit  o n e  m a y h a rm  a n o t h e r.

• Th e re  c a n  b e  c o n flic t s  b e t w e e n  b e n e fic ia ry c la sse s  (m a xim ize  
in c o m e  o r re in ve s t  fo r fu t u re ).

• A t ru s t e e  m a y a lso  b e  a  b e n e fic ia ry a n d  c re a t e  c o n flic t s .

Ad d re s s in g  Co n flic t s  o f In t e re s t
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• A p e rso n  c a n  se t  t h e m se lve s  u p  in  a  c o n flic t  s it u a t io n  w h e re  a n  
a c t io n  in  t h e  b u s in e ss  m a y b e n e fit  t h e  p e rso n  a t  t h e  e xp e n se  o f t h e  
t ru s t .

• Exa m p le s  a re :

• Co m p e n sa t io n , sp e c ia l fe e s , a n d  o ve rh e a d ;

• Dive rs ific a t io n /P ru d e n t  In ve s t o r Ru le ;

• Tru s t e e  in d ivid u a lly o w n in g  in t e re s t  in  b u s in e ss ; a n d

• Ch a ra c t e riza t io n  o f d is t rib u t io n s  a s  in c o m e  vs . p rin c ip a l.

Ad d re s s in g  Co n flic t s  o f In t e re s t



38

• A t ru s t e e  sh o u ld  a d d re ss  c o n flic t  s it u a t io n s :

• Disc lo se  t o  t h e  b e n e fic ia rie s ;

• Disc lo su re  w ill s t a rt  lim it a t io n s  a n d  m a y se t  u p  w a ive r/e s t o p p e l/ra t ific a t io n  

d e fe n se ;

• Ha ve  d is in t e re s t e d  c o -t ru s t e e s  a p p ro ve  t ra n sa c t io n ;

• Ob t a in  w rit t e n  c o n se n t s ;

• Ob t a in  w rit t e n  re le a se  o n  fu ll kn o w le d g e ;

• File  su it  fo r ju d ic ia l d isc h a rg e  o r in s t ru c t io n ; a n d  

• File  su it  t o  a m e n d  t ru s t  t o  p ro vid e  e xc u lp a t io n  a n d  p ro t e c t io n .

Ad d re s s in g  Co n flic t s  o f In t e re s t
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• Ot h e rw ise , a  t ru s t e e  d o e s  h a ve  a  d u t y t o  p ru d e n t ly m a n a g e  t ru s t  
a sse t s .

• Th is  d u t y m a y m e a n  t h a t  a  t ru s t e e  h a s  a  d u t y t o  p o lic e  t h e  o p e ra t io n  
a n d  m a n a g e m e n t  o f t h e  c lo se ly-h e ld  b u s in e ss  in t e re s t .

• Th e  t ru s t e e  m a y h a ve  a  d u t y t o  a sse rt  rig h t s  u n d e r t h e  e n t it y 
d o c u m e n t s : o b t a in  in fo rm a t io n , b o o ks  a n d  re c o rd s , fo rc e  b u y-o u t s , 
a n d  a sse rt  p u t  o p t io n s .

• A t ru s t e e  m a y a lso  h a ve  a  d u t y t o  b rin g  d e riva t ive  a c t io n s .

• Th a t  m a y p la c e  t h e  t ru s t e e  is  a  ve ry s t ra n g e  s it u a t io n : su in g  it se lf!

Ad d re s s in g  Co n flic t s  o f In t e re s t s
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• A d ire c t o r/o ffic e r o f a  c lo se ly-h e ld  b u s in e ss  sh o u ld :

• Try t o  d ive rs ify c o n t ro l.

• Ha ve  a  m a jo rit y o f d ire c t o rs  t h a t  a re  d is in t e re s t e d .

• Ha ve  t h e  d is in t e re s t e d  d ire c t o rs  a p p ro ve  t h e  a c t io n .

• Ap p o in t  sp e c ia l c o m m it t e e s  t o  a p p ro ve  t h e  a c t io n .

• Ap p o in t  in d e p e n d e n t  le g a l c o u n se l t o  p ro vid e  a n  o p in io n .

• Disc lo se  t o  a ll o t h e r d ire c t o rs /o ffic e rs  a n d  o w n e rs .

• Ob t a in  c o n se n t s  a n d  re le a se s .

Ad d re s s in g  Co n flic t s  o f In t e re s t s
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At t e n d a n c e  Ve rific a t io n  Co d e : Cva t s

P le a se  n o t e , yo u  d o  n o t  n e e d  t o  t u rn  in  c o d e  t o  W e a lt h Co u n se l. 

Ke e p  c o d e  in  yo u r re c o rd s  a s  a  b a c ku p  fo r a t t e n d a n c e  ve rific a t io n  p u rp o se s .
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At t o rn e y-Clie n t  Is su e s
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• Alw a ys  b e  su re :

• W h o  is  t h e  c lie n t ?

• W h a t  is  t h e  sc o p e  o f t h e  m a t t e r?

• A la w ye r’s  c o m m u n ic a t io n s  w it h  a  fid u c ia ry m a y n o t  re m a in  p rivile g e d .

• P o ss ib le  w a ys  t o  in va d e  t h e  a t t o rn e y-c lie n t  p rivile g e :

• Fid u c ia ry e xc e p t io n

• Su c c e sso r fid u c ia rie s

• Ch a n g e  o f c o rp o ra t e  c o n t ro l

• J o in t  p rivile g e

At t o rn e y-Clie n t  P rivile g e
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• So m e  s t a t e s  h a ve  a  fid u c ia ry e xc e p t io n  t o  a t t o rn e y-c lie n t  p rivile g e :

• “Un d e r [t h e  fid u c ia ry] e xc e p t io n , w h ic h  c o u rt s  h a ve  a p p lie d  in  t h e  c o n t e xt  o f 
c o m m o n -la w  t ru s t s , a  t ru s t e e  w h o  o b t a in s  le g a l a d vic e  re la t e d  t o  t h e  
e xe c u t io n  o f fid u c ia ry o b lig a t io n s  is  p re c lu d e d  fro m  a sse rt in g  t h e  a t t o rn e y-
c lie n t  p rivile g e  a g a in s t  b e n e fic ia rie s  o f t h e  t ru s t .” U.S. v. Jicarilla Apache 
Nation , 564  U.S. 162 (20 11).

• Ra t io n a le  b e h in d  fid u c ia ry e xc e p t io n :

• Tru s t e e  o b t a in s  le g a l a d vic e  a s  re p re se n t a t ive  o f t h e  b e n e fic ia rie s  b e c a u se  
t ru s t e e  h a s  d u t y t o  a c t  in  b e n e fic ia rie s ’ b e s t  in t e re s t .

• Fid u c ia ry h a s  d u t y o f fu ll d isc lo su re  o f t ru s t -re la t e d  b u s in e ss  t o  t h e  
b e n e fic ia rie s .

Fid u c ia ry Exc e p t io n



45

• W h e n  d o e s  t h e  fid u c ia ry e xc e p t io n  a p p ly?

• W h e n  t h e  a d vic e  w a s  so u g h t , n o  a d ve rsa ria l p ro c e e d in g  b e t w e e n  t ru s t e e  a n d  b e n e fic ia rie s  
w a s  p e n d in g , a n d  t ru s t e e  h a d  n o  re a so n  t o  se e k  le g a l a d vic e  in  p e rso n a l ra t h e r t h a n  fid u c ia ry 
c a p a c it y.

• Ad vic e  so u g h t  o n ly t o  b e n e fit  t ru s t , n o t  b e n e fit  t ru s t e e .

• Ad vic e  p a id  fo r fro m  t ru s t  fu n d s .

• Ad vic e  p a id  fo r b y t h e  t ru s t e e  fo r h is  o w n  p ro t e c t io n  re m a in s  p rivile g e d , w h ile  a d vic e  p a id  fo r b y 
t ru s t  fo r b e n e fit  o f t ru s t  is  n o t .

• So m e  c o u rt s  h a ve  a p p lie d  t h is  e xc e p t io n  t o  sh a re h o ld e r d isc o ve ry o f le g a l a d vic e  g ive n  t o  
c o rp o ra t e  m a n a g e m e n t . See, e.g., Garner v. Wolfinbarger , 4 30  F.2d  10 93 (5t h  Cir. 1970 ).

• Ju risd ic t io n s  t h a t  a p p ly t h is  e xc e p t io n  in c lu d e  De la w a re , Ne w  Yo rk , Arizo n a , Ne w  Je rse y, 
W a sh in g t o n .

• Ju risd ic t io n s  t h a t  d o  n o t  a p p ly t h is  e xc e p t io n  in c lu d e : Ca lifo rn ia , Te xa s , Illin o is , Ne w  Me xic o , 
Ma ssa c h u se t t s , a n d  Ore g o n .

Fid u c ia ry Exc e p t io n
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• So m e  s t a t e s  re q u ire  a  p re d e c e sso r t ru s t e e  t o  d isc lo se  a t t o rn e y-c lie n t  
c o m m u n ic a t io n s  c o n c e rn in g  t ru s t  a d m in is t ra t io n  t o  t h e  su c c e sso r t ru s t e e :

• Arizo n a . In re Kipnis Section 3.4 Trust , 329  P .3d  10 55 (Ariz. Ct . Ap p . 20 14 ).

• Ne w  Je rse y. In re Estate of Fedor , 8 11 A.2d  970 , 972 (N.J . Ch . Div. 20 0 1).

• In  Ca lifo rn ia , su c c e sso r t ru s t e e s  h o ld  t h e  p re d e c e sso r’s  p rivile g e  a s  t o  
c o m m u n ic a t io n s  a b o u t  t ru s t  a d m in is t ra t io n . Moeller v. Superior Court , 16  Ca l. 4 t h  
1124  (1997).

• So  o n ly su c c e sso r t ru s t e e s—n o t  b e n e fic ia rie s—c a n  g e t  t h e  p re d e c e sso r’s  a t t o rn e y-
c lie n t  c o m m u n ic a t io n s .

• Of c o u rse , su c c e sso r t ru s t e e s  h a ve  a  d u t y t o  b rin g  c la im s  a g a in s t  p re vio u s  
t ru s t e e s .

Su c c e s s o r Tru s t e e s
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• W h e n  a n  a t t o rn e y re p re se n t s  a n  e n t it y, t h e  c lie n t  is  t h e  e n t it y, n o t  t h e  
in d ivid u a ls  w h o  m a n a g e  t h e  e n t it y. Se e  ABA Mo d e l R. P ro f’l Co n d u c t  1.13.

• “[W ]h e n  c o n t ro l o f a  c o rp o ra t io n  p a sse s  t o  n e w  m a n a g e m e n t , t h e  a u t h o rit y 
t o  a sse rt  a n d  w a ive  t h e  c o rp o ra t io n 's  a t t o rn e y-c lie n t  p rivile g e  p a sse s  a s  
w e ll.” Commodity Futures Trading Comm'n v. Weintraub , 4 71 U.S. 34 3, 34 9  
(198 5).

• In  a  c o rp o ra t e  a c q u is it io n , “w h e re  e ffo rt s  a re  m a d e  t o  ru n  t h e  p re -e xis t in g  
b u s in e ss  e n t it y a n d  m a n a g e  it s  a ffa irs , su c c e sso r m a n a g e m e n t  s t a n d s  in  
t h e  sh o e s  o f p rio r m a n a g e m e n t  a n d  c o n t ro ls  t h e  a t t o rn e y-c lie n t  p rivile g e  
w it h  re sp e c t  t o  m a t t e rs  c o n c e rn in g  t h e  c o m p a n y's  o p e ra t io n s .” Tekni –Plex, 
Inc. v. Meyner and Landis, 8 9  N.Y.2d  123 (1996).

• So , m a n a g e m e n t  a n d  a t t o rn e y sh o u ld  b e  a w a re  o f t h is  p o t e n t ia l 
ra m ific a t io n  w h e n  m a n a g e m e n t  is  t ra n s fe rre d .

Su c c e s s o r Co rp o ra t e  Ma n a g e m e n t
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• At t o rn e y-c lie n t  p rivile g e  d o e s  n o t  a p p ly w h e n  c o m m u n ic a t io n  is :

• Offe re d  in  a c t io n  b e t w e e n  jo in t  c lie n t s .

• Ma d e  b e t w e e n  a n y o f t h e  c lie n t s  a n d  t h e  la w ye r.

• Re le va n t  t o  m a t t e r o f c o m m o n  in t e re s t .

• Un ifo rm  Ru le s  o f Evid e n c e  50 2(d )(6 )

• Co u rt s  va ry o n  h o w  b ro a d ly t h e y in t e rp re t  “re le va n t ” a n d  “m a t t e r o f c o m m o n  

in t e re s t .”

J o in t  P rivile g e
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• On e  p e rso n /e n t it y m a y n e e d  se p a ra t e  c o u n se l in  d iffe re n t  c a p a c it ie s .

• Fo r e xa m p le , a  t ru s t e e  su e d  fo r b re a c h  o f fid u c ia ry d u t y m a y n e e d  
t w o  a t t o rn e ys :

• On e  t o  a d vise  t ru s t e e  o n  t ru s t  a d m in is t ra t io n  a n d  m a n a g e m e n t  
o f c lo se ly-h e ld  b u s in e ss .

• On e  t o  d e fe n d  b re a c h  o f fid u c ia ry d u t y su it .

• Se p a ra t e  re p re se n t a t io n s  h e lp  ke e p  t ru s t e e ’s  d e fe n se  p rivile g e  
in t a c t  in  s t a t e s  t h a t  a p p ly fid u c ia ry e xc e p t io n .

Co n flic t  Sit u a t io n
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• Kn o w  w h o  yo u r c lie n t  is .

• Ha ve  a  w rit t e n  fe e  a g re e m e n t  o r e n g a g e m e n t  le t t e r.

• Lim it  t h e  sc o p e  o f t h e  e n g a g e m e n t  in  t h e  fe e  a g re e m e n t .

• W a t c h  o u t  fo r “m iss io n  c re e p .”

• Up d a t e  t h e  fe e  a g re e m e n t  o r e n t e r a  n e w  o n e  fo r n e w  m a t t e rs .

• Avo id  re p re se n t in g  t h e  sa m e  p e rso n  in  m u lt ip le  c a p a c it ie s .

• If yo u  d o , c o n s id e r c o n flic t s  b o t h  b e fo re  a n d  d u rin g  t h e  re p re se n t a t io n .

• In c lu d e  a  c o n flic t  w a ive r a n d  a  c o n flic t -w it h d ra w a l p ro vis io n  in  t h e  fe e  a g re e m e n t .

Avo id in g  P rivile g e  P ro b le m s
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• At t o rn e ys  o ft e n  n e e d  t o  c o m m u n ic a t e  w it h  o t h e r p a rt ie s  w it h  w h o m  
t h e y a re  a lig n e d .

• Th is  c a n  b e  in  t ra n sa c t io n s  o r in  d isp u t e s .

• Ma n y ju risd ic t io n s  a c kn o w le d g e  t h a t  w h e re  p a rt ie s  h a ve  a  “c o m m o n  
in t e re s t ” t h e ir c o m m u n ic a t io n s  w ill re m a in  p rivile g e d .

• Ho w e ve r, so m e  ju risd ic t io n s  (in c lu d in g  Te xa s) h o ld  t h a t  t h e  c o m m o n  
in t e re s t  p rivile g e  o n ly a t t a c h e s  a ft e r lit ig a t io n  h a s  b e e n  file d .

• So , a t t o rn e ys  sh o u ld  b e  ve ry c a re fu l t o  a n a lyze  t h e  a p p lic a t io n  o f a  
c o m m o n  in t e re s t  p rivile g e  b e fo re  c o m m u n ic a t in g  w it h  t h ird  p a rt ie s .

Co m m u n ic a t io n s  w it h  No n -Clie n t s
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• Co u rt s  h o ld  t h a t  a n  a t t o rn e y c a n  c re a t e  a n  a t t o rn e y/c lie n t  
re la t io n sh ip  in a d ve rt e n t ly.

• Do n ’t  d e sc rib e  yo u rse lf a s  t h e  la w ye r fo r “t h e  t ru s t ,” p a rt ic u la rly in  
s t a t e s  t h a t  d o  n o t  fo llo w  t h e  e n t it y t h e o ry o f t ru s t s .
• Be n e fic ia rie s  m a y t h in k  yo u  re p re se n t  t h e m .

• Sim ila rly, o w n e rs  o r d ire c t o rs /o ffic e rs  m a y t h in k  t h a t  yo u  re p re se n t  
t h e m  w h e n  yo u  o n ly re p re se n t  t h e  b u s in e ss .

• De sc rib e  yo u r ro le  p re c ise ly.
• Te ll n o n -c lie n t s  e a rly a n d  o ft e n  t h a t  yo u  d o  n o t  re p re se n t  t h e m .
• Fo llo w  u p  w it h  e m a ils  o r c o rre sp o n d e n c e  t o  d o c u m e n t .

Co m m u n ic a t io n s  w it h  No n -Clie n t s
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• Fid u c ia ry m a y b e  e n t it le d  t o  re im b u rse m e n t  fo r t h e ir a t t o rn e ys’ fe e s .

• Fo r a c t s  a s  o ffic e r o r d ire c t o r, lo o k  fo r in d e m n it y p ro vis io n s  in  b yla w s  o r s t a t e  s t a t u t e s , w h ic h  m a y 

in c lu d e  a d va n c e m e n t  rig h t s .

• Also  lo o k  fo r D&O c o ve ra g e .

• Fo r a c t s  a s  t ru s t e e , t ru s t e e  m a y b e  a b le  t o  d e fe n d  w it h  t ru s t  a sse t s .

• A t ru s t e e  is  e n t it le d  t o  b e  re im b u rse d  o u t  o f t h e  t ru s t  p ro p e rt y, w it h  in t e re s t  a s  a p p ro p ria t e , fo r:

• e xp e n se s  t h a t  w e re  p ro p e rly in c u rre d  in  t h e  a d m in is t ra t io n  o f t h e  t ru s t ; a n d

• t o  t h e  e xt e n t  n e c e ssa ry t o  p re ve n t  u n ju s t  e n ric h m e n t  o f t h e  t ru s t , e xp e n se s  t h a t  w e re  n o t  

p ro p e rly in c u rre d  in  t h e  a d m in is t ra t io n  o f t h e  t ru s t .

• Un ifo rm  Tru s t  Co d e  § 70 9(a ).

P a ym e n t  o f Fe e s
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• Tru s t e e s  t h a t  lo se  t yp ic a lly a re  n o t  e n t it le d  t o  re im b u rse m e n t  fo r fe e s .

• Tru s t e e s  t h a t  w in  a re  t yp ic a lly a llo w e d  re im b u rse m e n t  fo r fe e s .

• A c o u rt  m a y h a ve  d isc re t io n  t o  a w a rd  fe e s  a n d  e xp e n se s  a g a in s t  a n y p a rt y o r 
a g a in s t  t h e  t ru s t  e s t a t e , re g a rd le ss  o f w h o  p re va ils :

• “[W ]h e t h e r a  t ru s t e e  sh o u ld  b e  a w a rd e d  a n  a t t o rn e y’s  fe e  fo r d e fe n d in g  a  su it  
in vo lvin g  h is  a d m in is t ra t io n  o f t h e  t ru s t  d e p e n d s  u p o n  e q u it a b le  
c o n s id e ra t io n s , … t h a t  t h e  su c c e ss  o r fa ilu re  o f t h e  t ru s t e e  in  t h e  lit ig a t io n  m a y 
b e  a  m a t t e r t o  b e  c o n s id e re d  b u t  d o e s  n o t  n e c e ssa rily d e t e rm in e  t h e  t ru s t e e ’s  
rig h t  t o  t h e  fe e , a n d  t h a t  t h e  t ru s t e e ’s  g o o d  fa it h  a n d  t h e  re a so n a b le n e ss  o f h is  
a c t io n s  a re  m a t t e rs  t o  b e  c o n s id e re d  ….” American Nat’l Bank of Beaumont v. 
Biggs , 274  S.W .2d  20 9 , 222 (Te x. Civ. Ap p .—Be a u m o n t  1954 , w rit  re f’d  n .r.e .)

P a ym e n t  o f Fe e s
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• Co u rt s  h a ve  h e ld  t h a t  a  t ru s t e e  is  n o t  e n t it le d  t o  t ru s t  a sse t s  t o  p a y 
fo r h is  o r h e r d e fe n se  u n t il t h e  u n d e rlyin g  m e rit s  a re  d e c id e d .

• Co n sid e r a  re q u e s t  fo r in t e rlo c u t o ry o r s im ila r re lie f p re c lu d in g  u se  
o f t ru s t  a sse t s  t o  p ro se c u t e  o r d e fe n d  c a se .
• Un ifo rm  Tru s t  Co d e  § 10 0 1: Co u rt  c a n  re m e d y a  “b re a c h  o f t ru s t  

t h a t  h a s  o c c u rre d  o r m a y o c c u r” w it h  a  la u n d ry lis t  o f p o t e n t ia l 
re m e d ie s .

• Ma y h a ve  t o  m a ke  a  m e a n in g fu l p re lim in a ry sh o w in g  t h a t  t h e re  is  
a  like lih o o d  t h a t  t h e  b e n e fic ia ry w ill p re va il.

• Ma y b e  a b le  t o  d o  b y m o t io n  w it h o u t  TRO/TI.

P a ym e n t  o f Fe e s
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Disc lo su re  Ob lig a t io n s
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• Th e re  a re  fo u r in d e p e n d e n t  so u rc e s  fo r a  d u t y t o  d isc lo se : t h e  t ru s t  
d o c u m e n t , s t a t e  s t a t u t o ry la w , c o m m o n  la w , a n d  lit ig a t io n  ru le s .

• A se t t lo r m a y lim it  d isc lo su re  o b lig a t io n s  in  a  re vo c a b le  t ru s t  – t h e  
se t t lo r c a n  a lw a ys  re vo ke  it  o r c h a n g e  b e n e fic ia rie s .

• In  a n  irre vo c a b le  t ru s t , s t a t u t e s  g e n e ra lly lim it  w h a t  a  se t t lo r c a n  d o  
re g a rd in g  lim it in g  t h e  d u t y o f d isc lo su re .

• At  c o m m o n  la w , “t ru s t e e s  a n d  e xe c u t o rs  h a ve  a  fid u c ia ry d u t y o f fu ll 
d isc lo su re  o f a ll m a t e ria l fa c t s  kn o w n  t o  t h e m  t h a t  m ig h t  a ffe c t  [t h e  
b e n e fic ia rie s ’] rig h t s .”  Huie v. DeShazo , 922 S.W .2d  920  (Te x. 1996).

• Affirm a t ive  d u t y t o  d isc lo se  o r o n ly u p o n  re q u e s t ?

Du t y t o  Dis c lo s e
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• A t ru s t e e  m a y n o t  h a ve  a  d u t y t o  d isc lo se :

• No n -m a t e ria l fa c t s ;

• Fa c t s  a b o u t  a  t ru s t e e ’s  n o n -t ru s t  re la t e d  a c t ivit ie s ; 

• Ne g o t ia t io n s  c o n c e rn in g  t h e  p u rc h a se  o r sa le  o f t ru s t  a sse t s  (if 
d isc lo se d , p o ss ib le  c u re  is  a  c o n fid e n t ia lit y a g re e m e n t ); 

• P riva t e  in fo rm a t io n  (fin a n c ia l, m e d ic a l, e t c .) a b o u t  o t h e r 
b e n e fic ia rie s ; a n d

• At t o rn e y/c lie n t  c o m m u n ic a t io n s .

Du t y t o  Dis c lo s e
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• A d u t y t o  d isc lo se  is  g e n e ra lly o n ly a b o u t  t ru s t -re la t e d  a sse t s .

• W h e re  a  t ru s t  o w n s  s t o c k  in  a  c lo se ly-h e ld  b u s in e ss , is  t h e  b e n e fic ia ry lim it e d  t o  
in fo rm a t io n  a b o u t  t h a t  s t o c k  o r m a y t h e  b e n e fic ia ry d e lve  d e e p e r a n d  o b t a in  
a c c e ss  t o  t h e  b u s in e ss ’s  in fo rm a t io n ?

• Do e s  t h e  t ru s t e e  h a ve  a  d u t y t o  o b t a in  in fo rm a t io n  fro m  t h e  b u s in e ss  a n d  p ro vid e  
t o  t h e  b e n e fic ia ry o r ju s t  w h a t  is  in  t h e ir p o sse ss io n , c u s t o d y o r c o n t ro l?

• If t h e  b u s in e ss  is  w h o lly o w n e d  b y t h e  t ru s t ?

• If t h e  b u s in e ss  is  o n ly p a rt ly o w n e d  b y t h e  t ru s t ?

• Ma y se t  u p  a  c o n flic t  s it u a t io n  fo r t h e  t ru s t e e  – d u t y t o  b u s in e ss  ve rsu s  d u t y t o  
b e n e fic ia rie s .

Du t y t o  Dis c lo s e
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• As e xp la in e d  b y Bo g e rt ’s , “m a n y c a se s  h a ve  h e ld  t h a t  
b e n e fic ia rie s  o f t h e  t ru s t  a re  e n t it le d  t o  in fo rm a t io n  a b o u t  
t h e  b u s in e ss  e n t it y, e sp e c ia lly w h e n  t h e  t ru s t e e  is  a n  
o ffic e r o r d ire c t o r o f t h e  e n t it y o r, w it h  t h e  t ru s t ’s  in t e re s t s , 
c o n t ro ls  t h e  e n t it y, w h ile  o t h e r c a se s  h a ve  h e ld  
b e n e fic ia rie s  a re  n o t  e n t it le d  t o  su c h  in fo rm a t io n  o r h a ve  
lim it e d  t h e ir rig h t  t o  re c e ive  it .”

• P o t e n t ia l p ro t e c t io n : n o n d isc lo su re  a g re e m e n t  b e fo re  
p ro d u c t io n .

Du t y t o  Dis c lo s e
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Dire c t e d  Tru s t  Is su e s
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• On e  w a y t o  lim it  risk  a s  a  t ru s t e e  is  t o  h a ve  a  d ire c t e d  t ru s t  w h e re  t h e  t h ird  p a rt y is  in  
c h a rg e  o f t h e  c lo se ly-h e ld  b u s in e ss  in t e re s t .

• If a  t ru s t  in s t ru m e n t  g ra n t s  a n y p e rso n , in c lu d in g  t h e  t ru s t o r, a n  a d viso ry o r 
in ve s t m e n t  c o m m it t e e , o r o n e  o r m o re  c o -t ru s t e e s , a u t h o rit y t o  d ire c t  t h e  m a kin g  o r 
re t e n t io n  o f a n  in ve s t m e n t  o r t o  p e rfo rm  a n y o t h e r a c t  o f m a n a g e m e n t  o r 
a d m in is t ra t io n  o f t h e  t ru s t  t o  t h e  e xc lu s io n  o f t h e  o t h e r c o -t ru s t e e s , t h e  e xc lu d e d  
t ru s t e e (s ) a re  g e n e ra lly n o t  lia b le  fo r a  lo ss  re su lt in g  fro m  t h e  e xe rc ise  o f t h a t  a u t h o rit y.

• Th e  t ru s t e e  g e n e ra lly d o e s  n o t  h a ve  t h e  d u t y t o : 

• (1) m o n it o r t h e  c o n d u c t  o f t h e  a d viso r; 

• (2) p ro vid e  a d vic e  t o  t h e  a d viso r o r c o n su lt  w it h  t h e  a d viso r; o r 

• (3) c o m m u n ic a t e  w it h  o r w a rn  o r a p p rise  a n y b e n e fic ia ry o r t h ird  p a rt y c o n c e rn in g  
in s t a n c e s  in  w h ic h  t h e  t ru s t e e  w o u ld  o r m ig h t  h a ve  e xe rc ise d  t h e  t ru s t e e ’s  o w n  
d isc re t io n  in  a  m a n n e r d iffe re n t  fro m  t h e  m a n n e r d ire c t e d  b y t h e  a d viso r.

Dire c t e d  Tru s t s
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• A t ru s t e e  w h o  a c t s  in  a c c o rd a n c e  w it h  t h e  d ire c t io n  o f a n  a d viso r, a s  
p re sc rib e d  b y t h e  t ru s t  t e rm s , is  n o t  lia b le , e xc e p t  in  c a se s  o f w illfu l 
m isc o n d u c t  o n  t h e  p a rt  o f t h e  t ru s t e e  so  d ire c t e d , fo r a n y lo ss  re su lt in g  
d ire c t ly o r in d ire c t ly fro m  t h a t  a c t .

• If t h e  t ru s t  t e rm s  p ro vid e  t h a t  a  t ru s t e e  m u s t  m a ke  d e c is io n s  w it h  t h e  
c o n se n t  o f a n  a d viso r, t h e  t ru s t e e  is  n o t  lia b le , e xc e p t  in  c a se s  o f w illfu l 
m isc o n d u c t  o r g ro ss  n e g lig e n c e  o n  t h e  p a rt  o f t h e  t ru s t e e , fo r a n y lo ss  
re su lt in g  d ire c t ly o r in d ire c t ly fro m  a n y a c t  t a ke n  o r n o t  t a ke n  a s  a  re su lt  o f 
t h e  a d viso r’s  fa ilu re  t o  p ro vid e  t h e  re q u ire d  c o n se n t  a ft e r h a vin g  b e e n  
re q u e s t e d  t o  d o  so  b y t h e  t ru s t e e .

• So , in  a  d ire c t e d  t ru s t , t h e  t ru s t e e  m a y b e  p ro t e c t e d  fro m  d ive rs ific a t io n  
is su e s  o r t h e  fa ilu re  t o  m o n it o r a n d  p o lic e  t h e  m a n a g e m e n t  o f t h e  c lo se ly-
h e ld  b u s in e ss .

Dire c t e d  Tru s t s
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• Se t t lo rs  m a y se t  u p  t ru s t s  w it h  t w o  o r m o re  t ru s t e e s .
• Ea c h  c o -t ru s t e e  o w e s  fid u c ia ry d u t ie s .
• Ea c h  c o -t ru s t e e  h a s  a  d u t y t o  m o n it o r a n d  m a n a g e  t h e  t ru s t .
• Th e y m a ke  d e c is io n s  b y m a jo rit y d e c is io n  u n le ss  t h e  d o c u m e n t  s t a t e s  o t h e rw ise .
• Un le ss  t h e  d o c u m e n t  s t a t e s  o t h e rw ise  a n d  a b se n t  d e le g a t io n , c o -t ru s t e e s  m u s t  a c t  

t o g e t h e r.
• A c o -t ru s t e e  c a n n o t  a c t  s in g u la rly (e ve n  if h e /sh e  h a s  t h e  p o w e r) a n d  b re a c h e s  a  d u t y if 

t h e y d o  so .
• Co -t ru s t e e s  h a ve  a  d u t y t o  c o o p e ra t e  w it h  e a c h  o t h e r.
• A c o -t ru s t e e  c a n  b e  re m o ve d  if h e  o r sh e  is  h o s t ile  a n d  t h a t  a ffe c t s  t h e  a d m in is t ra t io n  

o f t h e  t ru s t .

• Co -t ru s t e e s  h a ve  a  d u t y t o  d isc lo se  t o  e a c h  o t h e r.

Co -Tru s t e e  Is s u e s
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• Co -t ru s t e e  c a n  se e k  a n  a c c o u n t in g .
• Co -t ru s t e e  c o m p e n sa t io n .
• Co -t ru s t e e  h a s  a  d u t y t o  p o lic e  e a c h  o t h e r a n d  b rin g  su it  fo r m a t e ria l b re a c h e s .
• Co -t ru s t e e s  c a n  b e  lia b le  fo r e a c h  o t h e r’s  c o n d u c t .
• De a d lo c k  a n d  p o t e n t ia l re so lu t io n :

• Tru s t  d o c u m e n t  so lu t io n  (t ie -b re a ke r p ro vis io n s)
• Go  t o  c o u rt  a n d  se e k  in s t ru c t io n
• Go  t o  c o u rt  a n d  se e k  a d d it io n a l t ru s t e e s
• Go  t o  c o u rt  a n d  re m o ve  t ru s t e e (s )
• Go  t o  c o u rt  a n d  se e k  a  re c e ive r
• Go  t o  c o u rt  a n d  se e k  o rd e r/in ju n c t io n  o r “o rd e r fo r o t h e r a p p ro p ria t e  re lie f”

Co -Tru s t e e  Is s u e s
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• Th e re  a re  m a n y g o o d  re a so n s  fo r a  t ru s t e e  t o  h o ld  a n  in t e re s t  (a ll o r 
a  p o rt io n ) o f a  c lo se ly-h e ld  b u s in e ss .

• Th is  a sse t  d o e s  c o m p lic a t e  t ru s t  a d m in is t ra t io n .

• Fu rt h e r c o m p lic a t io n s  a rise  w h e n  t h e  t ru s t e e  t a ke s  a  p o s it io n  in  t h e  
e n t it y a s  a  d ire c t o r o r o ffic e r.

• Th is  p re se n t a t io n  w a s  in t e n d e d  t o  g ive  g e n e ra l g u id a n c e  o n  t h e se  
in t e re s t in g  issu e s .

• A t ru s t e e  sh o u ld  se e k  c o u n se l in  t h e  re le va n t  ju risd ic t io n  t o  a ss is t  
w it h  t h e se  t h o rn y issu e s .

Co n c lu s io n
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